UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



JOHN DAVIS, 

Plaintiff, 

V. 

U.S. DEPARTMENT OF JUSTICE, 
Defendant. 



) 



) 

) Civil Action No. 88-0130 

i filed 

’ JUL27 1988 



MFMORANDUM AND ORDER CLERK, U.S. DISTRICT COURT, 

. ^ district PE COLUMBIA 

Briefly stated, plaintiff John Davis, a writer, has made a 
FOIA request of defendant Department of Justice ("DOJ"), for 
certain tape recordinqs (and for any transcripts thereof) of 
electronic intercepts made by the FBI in the course of an 
investigation of organized crime in the Gulf states area known as 



"BRILAB." Specifically, Davis' request has now been refined to 
one for those tapes which were actually entered into evidence at 
the trial of a principal target of the BRILAB investigation, one 
Carlos Marcello, in the spring and summer of 1981. ^ DOJ 
responds that it doesn't know which tapes were received in 
evidence at the Marcello trial; consequently, it says, it can't 
"identify" any "agency records" responsive to the request, 
cannot, therefore, be found to be "improperly withholding" agency 
records, s^ 5 U.S.C. § 552(a)(4)(B), and refuses to release any 
of those tapes it has located until it knows which of them are 
still arguably exempt. Thus, it has not even reached the point 



1 Plaintiff insists his somewhat amorphous administrative 
request encompassed recordings of all intercepts made during the 
investigation. He will, however, content himself for present 
purposes with those now in the public domain by reason of their 
use in the Marcello trial. 
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of invoking any specific exemptions for them.^ doj says its 
"record search," i.e., its efforts to identify the tapes 
admitted in evidence, has been conducted in good faith, and was 

reasonably encompassing, see Goland v. Central Intelligence 

Agency, 607 F.2d 339, 352-53 (D.C. Cir. 1978), cert, denied, 445 
U.S. 927 (1980), and that it is on the basis thereof now entitled 
to summary judgment dismissing the complaint. Davis responds 
that the search has not been reasonable, that DOJ has the burden 
of establishing the lawfulness of its refusal to release 
information pursuant to a FOIA request, se e Tax Analysts v. U . S . . 
Department of Justice . No. 86-5625 (D.C. Cir. Apr. 29, 1988), 
slip op. at 7-8, and that it has failed to carry that burden. 

He, too, moves for summary judgment in the form of an order 
compelling DOJ to deliver to him all of the tapes it can 
presently find. 

The Court agrees that defendant has not established, at 
least to its satisfaction, that nothing more is required of the 
government in the way of a "search." Without impugning the 
quality of the FBI's efforts to date to isolate the taped 
conversations admitted in evidence (which have, thus, become 

2 The record, at the moment, documents an improbable 
multistate quest by the FBI that has, at last, revealed the 
whereabouts of two cartons containing 43 (of the estimated 163) 
tapes generated by the investigation and presumably present at 
the Marcello trial. Equally implausible - but also neither 
inherently incredible, nor presently controverted - is the 
account given by the FBI's information officer-in-charge of his 
record search to the effect that there is simply no extant 
record of which BRILAB tapes were played to the Marcello trial 
jury, although Marcello's conviction is reported to have been 
only recently affirmed by the Fifth Circuit. 




3 



matters of public knowledge to which FOIA exemptions are no 
longer applicable) from those for which several FOIA exemptions 
remain potentially available, the Court is simply unwilling to 
hold that it is sufficient as a matter of law. Indeed, a 
contrary conclusion is more appealing; any "search” on the basis 
of which the DOJ professes to be unable to ascertain what 
evidence was admitted^ (as government evidence) in a major case it 
prosecuted only seven years ago might more readily be regarded as 
per se insufficient. But the Court is similarly unwilling, for 
the present, to make that conclusion as well. Both motions for 
summary judgment will therefore be denied without prejudice. 

The DOJ may now elect, from among the several alternative 
courses this litigation might pursue from this point, the one it 
finds least onerous. It may grant plaintiff immediate access to 
all of the tapes in its possession. Or it may file a complete 
Vaughn index, identifying specifically the portions of the tapes 
in its possession for which it may wish to invoke a FOIA 
exemption upon any ground, leaving to plaintiff the task of 
showing an absence of justification or a waiver by disclosure at 
the Marcello trial. Or it may submit to limited discovery to 
enable plaintiff to contest its contention that it has, indeed, 
exhausted all reasonably accessible sources of information as to 
which tapes (or how much of them) were admitted in evidence at 
the Marcello trial, and then renew its motion. 

For the foregoing reasons, it is, this. g^^ " "^Y July, 



1988 , 
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I" 

3 
j 

I 

•1 

i ORDERED, that the cross-motions of 

I for summary judgment are denied without 

I FURTHER ORDERED, that the status conference presently set 

3 

3 for August 1, 1988, is cancelled and rescheduled for September 7, 



1988. at 4:30 p.m. 




plaintiff and defendant 
prejudice; and it is 





